
4(3)(iv) 

12/539
Perth and Kinross Council 

Development Management Committee – 28 November 2012 
Report of Handling by Development Quality Manager 

 
Formation of beer garden to rear of premises at Capital Asset, 26 Tay Street, 

Perth, PH1 5LQ 
 

Ref. No: 12/01639/FLL 
Ward No: 12 – Perth City Centre 
 
Summary 
This report recommends refusal of the application for a second outdoor seating area, 
located to the rear of the premises, as the development is considered to be contrary 
to the provisions of the Development Plan and there are no material considerations 
apparent which outweigh the Development. 
 
BACKGROUND AND DESCRIPTION 
 
1 The application site refers to a large public house/restaurant located in a B 

listed Victorian building, formerly a bank, which fronts Tay Street, Perth.  The 
site lies within the Conservation Area.  It is adjoined by Council Offices on the 
north and a private drive on the south which leads to a small, partially enclosed 
yard at the rear.  The premises are bounded on the south by the grounds and 
vestry of St Mathew’s Church and on the west by residential properties facing 
Watergate.  There is also a forecourt within the curtilage of the building which is 
used to accommodate outdoor seating.  Part of the proposed beer garden area 
is currently used for parking cars and it is understood that deliveries could 
currently use the rear access to the kitchen. 

 
2 Planning permission is being sought to use part of the rear yard area as a beer 

garden accessed from an existing back door in the building.  This will involve 
setting out eight tables with total capacity of 30 seats.  The area will be partially 
enclosed by ‘hit and miss’ timber fencing to a height of 1.8m where it adjoins 
the Council offices.  The submitted plans show planters to parts of the north, 
west and south boundaries but no details have been submitted.  No details of 
the surface have been provided.  Part of the western boundary would appear to 
retain the existing open chain link fence which is shared with Perth and Kinross 
Council’s car park. 

 
NATIONAL POLICY AND GUIDANCE 
 
 Scottish Planning Policy 2010 
 
3 This SPP is a statement of Scottish Government policy on land use planning 

and contains: 
 

• the Scottish Government’s view of the purpose of planning, 
• the core principles for the operation of the system and the objectives for 

key parts of the system, 
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•  statutory guidance on sustainable development and planning under 
Section 3E of the Planning etc. (Scotland) Act 2006, 

•  concise subject planning policies, including the implications for 
development planning and development management, and  

•  the Scottish Government’s expectations of the intended outcomes of the 
planning system. 

 
4 The relevant paragraphs of the above document for this application are as 

follows: 
 

• Paragraphs 115 -116:  Conservation Areas 
• Paragraphs 113 -114:  Listed Buildings 

 
 Scottish Historic Environment Policy 2009 
 
5 Historic Scotland's SHEP 2009 defines Conservation Areas as 'areas of special 

architectural or historic interest the character or appearance of which it is 
desirable to preserve or enhance'.  SHEP confirms the planning authority has a 
duty to pay special attention to the desirability of preserving or enhancing the 
character and appearance of the area when exercising their statutory powers, 
but gives no specific guidance. 

 
6 The Policy further confirms Scottish Ministers are committed to the sustainable 

use and management of the historic environment.  Listing is applied to afford 
protection, where possible, to buildings of special architectural or historic 
interest for future generations.  It is intended to safeguard the character of 
Scotland’s built heritage and to guard against unnecessary loss or damage.  
This includes the setting of Listed buildings. 

 
DEVELOPMENT PLAN 
 
7 The Development Plan for the area consists of the Tayplan: Strategic 

Development Plan 2012-2032 and the Adopted Highland Area Local Plan 2000. 
 The Council’s Proposed Local Development Plan 2012 is also a relevant 
material consideration in this case. 

 
 Tayplan: Strategic Development Plan 2012-2032 
 
8 Under the Tayplan the principal relevant policy is: 
 

Policy 2: Shaping Better Quality Places 
 
9 The supporting text relative to this policy states ‘Quality of place within TAYplan 

is central to the vision and objectives of this Plan. This directly contributes to a 
better quality of life for the TAYplan region’s people and to improving its 
economic competitiveness as a place’. 

 
10 Part F of Policy 2 seeks to ‘ensure that the arrangement, layout, design, density 

and mix of development and its connections are the result of understanding, 
incorporating and enhancing present natural and historic assets, the multiple 
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roles of infrastructure and networks and local design context, and meet the 
requirements of Scottish Government’s Designing Places and Designing 
Streets and provide additional green infrastructure where necessary’. 

 
Perth Central Area Local Plan 1997 

 
11 Under the Local Plan the site lies within the settlement boundary for Perth and 

within an area identified for secondary business and commercial uses. 
 
12 Within the Environment/Conservation section of the Plan the identified aim is ‘to 

maintain and enhance the high quality of the town centre environment’.  The 
principal relevant policy is, in summary: 

 
Policy 41: Secondary Business and Commercial Uses 

 
13 Within such areas the Council will support business, commercial, retail and 

other development provided residential amenity is not adversely affected.  
 
PERTH AND KINROSS COUNCIL PROPOSED LOCAL DEVELOPMENT PLAN 
2012 
 
14 Members will be aware that on 30 January 2012 the Proposed Local 

Development Plan was published. The adopted Local Plan will eventually be 
replaced by the Proposed Local Development Plan (LDP). The LDP has 
recently undergone a period of public consultation. The Proposed Local 
Development Plan may be modified and will be subject to examination prior to 
adoption. It is not expected that the Council will be in a position to adopt the 
Local Development Plan before December 2014. The Plan may be regarded as 
a material consideration in the determination of this application, reflecting a 
more up to date view of the Council. 

 
15 Under the LDP the site remains located within the defined settlement 

boundaries of Perth.  The following principal policies are applicable:- 
 

Policy PMA1: Placemaking 
 

16 This requires that all development must contribute positively to the quality of the 
surrounding built and natural environment.  All development should be planned 
and designed with reference to climate change, mitigation and adaption.  The 
design and siting of development should respect the character and amenity of 
the place and should create and improve links within and, where practical, 
beyond the site.  Proposals should also incorporate new landscape and 
planting works where appropriate to the local context and the scale and nature 
of the development. 

 
 RC2: Perth City Centre Secondary Uses Area 
 
17 This policy encourages a mix of appropriate uses including shops, residential, 

offices, restaurants, pubs and clubs.  The use of pavement areas for 

221



restaurant/café/bar uses will also be acceptable provided they do not adversely 
affect pedestrian flows and subject to design. 

 
HE2: Listed Buildings 
 

18 This policy carries a presumption in favour of retention and sympathetic 
restoration, correct maintenance and sensitive management of Listed Buildings 
to enable them to remain in active use.   

 
HE3A: Conservation Areas 
 

19 This policy carries a presumption in favour of development that preserves or 
enhances the character or appearance of the Conservation Area.  Where a 
Conservation Area Appraisal has been carried out the CAA should be used to 
guide the form and design of new development proposals. 

 
OTHER POLICIES 
 
20 None. 
 
SITE HISTORY 
 
21 Planning permission was refused by the Development Control Committee of 

23 January 2008 under reference 07/01382/FUL for the formation of a beer 
garden to the rear of the premises.  This site was slightly different to that 
currently under consideration but was located in the same vicinity and used the 
same proposed access point.  It was refused due to the potential impact of 
noise and fumes on adjacent office and residential properties. 

 
CONSULTATIONS 
 
 Environmental Health Manager 
 
22 The planning application does not state that the beer garden will be used as a 

smoking area; however should this be the case the applicant should ensure 
that this meets the legislative criteria.  Similarly there are no details in regard to 
any artificial lighting of the beer garden/rear area. 

 
23 Due to the proximity of the site to residential properties and offices and the fact 

that it is overlooked by both, concerns are raised about the impact of noise, 
lighting and odour issues.  

 
24 Should the Committee be minded to approve the application, conditions are 

recommended to ensure that adequate measures are implemented to deal with 
possible noise and/or fumes nuisance.  The conditions would restrict hours of 
use of the facility, prohibit music and minimise other noise, require that external 
lighting be sympathetically aligned and require that a scheme for protecting 
nearby residents and office workers from noise and smoke from the beer 
garden or from the bar premises by reason of patrons passing between the 
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beer garden and the adjacent bar, be submitted for further agreement and that 
the development would need to operate in accordance with the agreed scheme. 

 
Perth and Kinross Area Archaeologist   

 
25 No conditions are required. 
 
REPRESENTATIONS 
 
26 One objection has been received from the Property Division of Perth and 

Kinross Council.  It raises concerns regarding noise, nuisance and litter.   
 
ADDITIONAL STATEMENTS 
 
27 Environment Statement Not required 
 Screening Opinion Not required 
 Environmental Impact Assessment Not required 
 Appropriate Assessment Not required 
 Design Statement / Design and Access Statement None 
 Report on Impact or Potential Impact None submitted 

 
APPRAISAL 
 
 Policy  
 
28 Sections 25 and 37(2) of the Town & Country Planning (Scotland) Act 1997 (as 

amended) requires the determination of the proposal to be made in accordance 
with the provisions of the Development Plan, unless material considerations 
indicate otherwise.  The determining issues here are whether the proposals 
comply with Development Plan policy or if there are other material 
considerations, which justify a departure from policy.  The most relevant 
policies of the Development Plan are outlined in the policy section above.  

 
 Principle of Use 
 
29 The proposed use of the rear area as a beer garden is, in principle, in 

accordance with the relevant policy.   
 
 Listed Building Setting 
 
30 As the development would be located within a mainly enclosed yard at the rear 

of the building I do not consider that it will have an adverse impact on the 
principle elevations of the Category B Listed Building. 

 
 Conservation Area 
 
31 For the same reason the development would not detract from the character or 

appearance of the conservation area. 
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Noise Impact 
 
32 Noise will be generated by the proposed use which will be exacerbated by the 

fact that the site is surrounded by tall buildings.  This will adversely affect 
adjacent office and residential uses to a degree which is considered to be 
unacceptable in terms of effect on established levels of amenity. 

 
Smoke/Odour Pollution 

 
33 The same physical characteristics as referred to in the paragraph above will 

exacerbate the effect of smoke and odour on adjacent property, again to what 
is considered to be an unacceptable in terms of effect on established levels of 
amenity. 

 
LEGAL AGREEMENTS  
 
34 None required. 
 
DIRECTION BY SCOTTISH MINISTERS 
 
35 Under the Town and Country Planning (Development Management Procedure) 

(Scotland) Regulations 2008, regulations 30 – 32 there have been no directions 
by the Scottish Government in respect of an Environmental Impact Assessment 
screening opinion, call in or notification relating to this application. 

 
CONCLUSION AND REASONS FOR RECOMMENDATION 
 
36 In conclusion, the application must be determined in accordance with the 

adopted Development Plans unless material considerations indicate otherwise. 
 In visual terms the site could accommodate the proposed development, in the 
context of the Conservation Area.  However the nature of the use is such that it 
would have a significant, adverse affect on neighbouring office and residential 
use.  In this respect, the proposal is considered to be contrary to with the 
adopted Perth Central Area Local Plan 1997 and Tayplan 2012.  I have taken 
account of material considerations, including the Proposed Local Development 
Plan 2012 and find none that would justify overriding the adopted Development 
Plan.  On that basis the application is recommended for refusal. 

 
RECOMMENDATION 
 
A Refuse the application for the following reason:- 
 
1 The proposed beer garden will be incompatible with the surroundings in land 

use terms due to the likely impact of noise and fumes on adjacent office and 
residential properties.  Approval would therefore be contrary to Policy 41 of the 
Perth Central Area Local Plan 1997. 
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B JUSTIFICATION 
 
 The proposal is not in accordance with the Development Plan and there are no 

material reasons which justify departing from the Development Plan. 
 
C PROCEDURAL NOTES 
 

None. 
 

 
 
Background Papers:  One representation has been received. 
Contact Officer:  Christine Brien 
Date:         15 November 2012   
   
 

Nick Brian 
Development Quality Manager 

 
 
 

If you or someone you know would like a copy of 
this document in another language or format, (On 
occasion only, a summary of the document will be 
provided in translation), this can be arranged by 

contacting the 
Customer Service Centre 

on 
01738 475000 

 

 

 Council Text Phone Number 01738 442573
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Reproduced by permission of Ordnance Survey on behalf of HMSO. © Crown copyright and 
database right (2012). All rights reserved. Ordnance Survey Licence number 100016971

Perth & Kinross Council

This map is for reference only and must not be reproduced or used for any other purpose
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