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Report of Handling by Development Quality Manager 

 
Deletion of Condition 23 from planning consent (07/01739/FUL) re holiday 

occupancy at Units 15-18 at Mains of Taymouth, Kenmore, Aberfeldy 
 
Ref. No: 12/00352/FLL 
Ward No: 4 - Highland 
 
Summary 
This report recommends refusal of the application for the deletion of Condition 23 
which relates to holiday occupancy on application 07/01739/FUL as the deletion of 
the condition is considered to be contrary to guidance contained within Scottish 
Government Circular 4/1998.  As a result the Planning Authority would not be able to 
retain sufficient control and the proposal would result in being contrary to the 
Development Plan. 
 
BACKGROUND AND DESCRIPTION 
 
1 The application site is located at Mains of Taymouth which is located within the 

village of Kenmore as identified in the Highland Area Local Plan.  The holiday 
site sits adjacent to Loch Tay on the north side of the River Tay and is 
sandwiched between the river and the Drummond hillside all within the 
boundaries of Taymouth Castle Designed Garden & Landscape. The site is a 
prominent location to the east of the A827 which passes through Kenmore. 
 

2 Planning consent was granted in January 2006 (05/00878/FUL) for a residential 
and leisure development including an extension to the existing golf course.  
This was for a total of 41 residential units, 13 of which were for private housing 
and located next to the public road.  The understanding was that the remaining 
28 units were to be for holiday purposes. Unfortunately no occupancy condition 
was applied to this permission and the Council has conceded in previous 
Committee Reports that this was an error. 
 

3 Planning consent was granted in February 2008 for the erection of recreational 
facilities, including play area and tennis courts, 58 no. residential units of 
varying type, including flatted accommodation and additional parking facilities at 
Mains of Taymouth (07/01739/FUL).  This permission included a condition 
restricting the occupancy of the residential units to holiday accommodation 
only.  However, following the issuing of the consent, the applicant chose not to 
appeal the condition, though at that time the applicant advised that he did not 
want an occupancy condition on the permission as he stated that the 
development value is significantly reduced; causing financing issues with 
banks, being that it is virtually impossible for investors to secure mortgages with 
a holiday use restriction imposed and that property valuations are much 
reduced on mortgage surveys. The applicant subsequently applied for consent 
to remove the occupancy condition (09/00732/FLL) which was refused at the 
Development Control Committee on 28 October 2009 for various reasons which 
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are indicated in the Committee Report for that application. The applicant has 
also chosen not to appeal the decision of refusal. 
 

4 The applicant then sought consent to erect a total of 30 residential units on a 
site which had a similar eastern boundary to the (05/00878/FUL) consent.  The 
applicant had stated that they did not wish for an occupancy condition to be 
attached to any of these units for the reasons outlined above and explained in 
earlier Committee Reports for this area.  The (07/01739/FUL) consent allows 
for the erection of 19 of the 58 units approved on the application site all of 
which are covered by a holiday occupancy condition.  The (05/00878/FUL) 
allows for the erection of 14 units and a managers house on this application 
boundary, none of which are restricted by an occupancy condition. 

 
5 The applicant’s application for 30 unrestricted units was an increase of 16 units 

from the (05/00878/FUL) consent and an increase of 11 units from the 
(07/01739/FUL) consent on the same area.  Part of the justification for these 
units was that the 05/00878/FUL consent set a precedent for unrestricted units 
on this particular area of Mains of Taymouth.  This application, despite an 
officer recommendation of refusal was approved at the Development Control 
Committee but subject to a condition similar to that being sought here.  The 
applicant stated at the time that the consent to develop the first units on the 
western part of Mains of Taymouth without an occupancy condition was to act 
as a stepping stone and create funding for the their ultimate aim to develop the 
remainder of the site (which is still subject to a holiday occupancy condition).  
Given the submission of this application that no longer appears to be the case. 
 

6 It should be noted that a similar application for the removal of occupancy 
condition at Croft Na Caber (Taymouth Marina) was referred to the 
Development Control Committee on 18 April 2012 with a recommendation of 
refusal on the basis of the failure to comply with the Development Plan and the 
lack of enforceability which the revised proposed condition would have.  There 
are clearly similar issues apparent with this application and therefore much of 
the assessment will remain the same. 

 
NATIONAL POLICY AND GUIDANCE 
 
 The Scottish Planning Policy 2010 
 
7 This SPP is a statement of Scottish Government policy on land use planning 

and contains: 
 
• the Scottish Government’s view of the purpose of planning, 
• the core principles for the operation of the system and the objectives for 

key parts of the system, 
• statutory guidance on sustainable development and planning under 

Section 3E of the Planning etc. (Scotland) Act 2006, 
• concise subject planning policies, including the implications for 

development planning and development management and, 
• the Scottish Government’s expectations of the intended outcomes of the 

planning system. 
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 Of relevance to this application are: 
 

• Paragraphs 92 - 96: Rural Development 
 
 The following Scottish Government Planning Advice Notes (PAN) and circulars 

are of interest: 
 

• PAN 73: Rural Diversification 
 

• Circular 4/1998: The use of planning conditions in planning permissions 
 
DEVELOPMENT PLAN 
 
8 The Development Plan for the area consists of the Approved Perth and Kinross 

Structure Plan 2003 and the Adopted Highland Area Local Plan 2000. 
 
 Perth and Kinross Structure Plan 2003 
 
9 The principal relevant policies are in summary. 
 

Sustainable Economy Policy 3 
 
10 Support will be given to measures which promote an integrated flexible and 

innovative approach to rural development. 
 
 Sustainable Economy Policy 9 
 
11 Support will be given to development in the tourist industry which extend 

existing tourist seasons and develop new markets amongst other criteria. 
 
 Highland Area Local Plan 2000 
 
12 The key aims of the Local Plan are to: 
 

• Set the land use framework for promoting sustainable development 
• To maintain and embrace the quality of Highland Perthshire’s natural 

heritage and built environment 
 
13 The principal components of the Local Plan strategy include: 
 

• To direct most developments to appropriate locations within or adjacent to 
the existing settlement in the plan area where there are good transport links 

• To encourage the existing tourist industry to improve the quality and range 
of its facilities. 

 
14 The existing site lies within the existing village settlement envelope of Kenmore 

and is located within the Taymouth Castle Designed Garden and Landscape 
 
 The principal relevant policies are in summary. 
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 Policy 1 Sustainable Development 
 
15 The Council will seek to ensure, where possible, that development within the 

Plan area is carried out in a manner in keeping with the goal of sustainable 
development. Where development is considered to be incompatible with the 
pursuit of sustainable development, but has other benefits to the area which 
outweigh this issue, the developer will be required to take whatever mitigation 
measures are deemed both practical and necessary to minimise any adverse 
impact. A series of principles are to be used as guidelines in assessing whether 
projects pursue a commitment to sustainable development. 

 
 Policy 19  Designated Landscapes 
 
16 The Council will seek to enhance Historic Gardens and Designed Landscapes 
 
 Policy 30 Tourism and Recreation 

  
17 New tourist related development will be supported where it can be 

demonstrated that it: 
 

(a)  Meets a new market or extends the season. 
(b)  Will not adversely affect landscape or nature conservation interests. 
(c)  Will only generate traffic appropriate to its location. 
(d) Offers the potential to generate additional employment opportunities. 
(e)  Makes good use of the public transport network, particularly rail. 

 
18 Encouragement will be given to development which improves the quality of 

existing tourist facilities providing it is consistent with other Local Plan policies. 
 
 Policy 32 Chalet and Timeshare Development 
 
19 The Council will give favourable consideration to new chalet and timeshare 

development which either: 
 
• Involve the development of an existing hotel, guest house, chalet park, 

caravan park or timeshare development where development does not 
constitute either over-development of the site or it setting. 

• Replace static caravans with chalets or 
• Fulfil a demand for this type of tourist accommodation by virtue of its quality 

and the new recreational facilities associated with the development or its 
location in relation to existing tourist facilities 

 
 and subject to other various siting and access criteria including that a Section 

75 Agreement may be required to ensure that amongst other things the chalets 
are not used as permanent residences. 

 
PERTH AND KINROSS COUNCIL LOCAL DEVELOPMENT PLAN  
PROPOSED PLAN JANUARY 2012 

 
20 Members will be aware that on the 30 January 2012 the Proposed Plan was 

published. The adopted Local Plan will eventually be replaced by the Proposed 
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Local Development Plan. The Council’s Development Plan Scheme sets out 
the timescale and stages leading up to adoption. Currently undergoing a period 
of representation, the Proposed Local Development Plan may be modified and 
will be subject to examination prior to adoption. This means that it is not 
expected that the Council will be in a position to adopt the Local Development 
Plan before December 2014. It is therefore a material consideration in the 
determination of this application. 

 
21 Under the LDP, the following policies are of relevance:- 
 

Policy ED3: Rural Business and Diversification 
 
22 The Council will give favourable consideration to the expansion of existing 

businesses and the creation of new ones in rural areas. There is a preference 
that this will generally be within or adjacent to existing settlements. Sites 
outwith settlements may be acceptable where they offer opportunities to 
diversify an existing business or are related to a site specific resource or 
opportunity. This is provided that they will contribute to the local economy 
through the provision of permanent employment, visitor accommodation, 
additional tourism or recreation facilities, or involves the re-use of existing 
buildings. 

 
23 New tourism related development will be supported where it can be 

demonstrated that it improves the quality of new or existing visitor facilities, 
allows a new market to be exploited or extends the tourism season. 

 
24 Proposals whose viability requires some mainstream residential development 

will only be supported where this fits with the Plan’s housing policies. 
 
25 All proposals will be expected to meet all the following criteria: 
 

(a)  The proposed use is compatible with the surrounding land uses and will 
not detrimentally impact on the amenity of residential properties within or 
adjacent to the site. 

(b)  The proposal can be satisfactorily accommodated within the landscape 
capacity of any particular location. 

(c)  The proposal meets a specific need by virtue of its quality or location in 
relation to existing business or tourist facilities. 

(d)  Where any new building or extensions are proposed they should achieve 
a high quality of design to reflect the rural nature of the site and be in 
keeping with the scale of the existing buildings. 

(e) The local road network must be able to accommodate the nature and 
volume of the traffic generated by the proposed development in terms of 
road capacity, safety and environmental impact. 

(f)  Outwith settlement centres retailing will only be acceptable if it can be 
demonstrated that it is 
ancillary to the main use of the site and would not be deemed to prejudice 
the vitality of existing retail centres in adjacent settlements. 

(g)  Developments employing more than 25 people in rural locations will be 
required to implement a staff travel plan or provide on-site staff 
accommodation. 

207



 Policy ED4C: Chalets, Timeshare and Fractional Ownership 
 
26 The Council will give favourable consideration to new chalet and 

timeshare/fractional ownership developments where it is clear these cannot be 
used as permanent residences. Such developments must also: 

 
(a)  involve the expansion of an existing hotel, guest house, chalet park, 

caravan park or timeshare or fractional ownership development where the 
development does not constitute either overdevelopment of the site or its 
setting; or 

(b)  replace static caravans with more permanent structures; or 
(c)  meet a specific need by virtue of its quality or location in relation to 

existing tourism facilities. 
 
27 In all cases: 
 
28 In the event of land ceasing to be used as a caravan and camping, chalet or 

timeshare or fractional ownership development site, there shall be no 
presumption in favour of permanent residential development. 

 
OTHER POLICIES 
 
Education Contributions 
 
Planning Guidance Note – Developer Contributions May 2009 

 
29 Across Scotland local authorities are having difficulty maintaining and 

developing infrastructure in order to keep up with the pressures of new 
development. Additional funding sources beyond that of the local authority are 
required to ensure that infrastructure constraints do not inhibit sustainable 
economic growth. 

 
 Planning Guidance Note – Primary Education and New Housing 
Development  May 2009 
 
30 This guidance sets out the basis on which Perth and Kinross Council will seek 

to secure contributions from developers of new homes towards the cost of 
meeting primary education infrastructure improvements necessary as a 
consequence of development. All new housing from the date of adoption 
including those on sites identified in adopted Local Plans will have the policy 
applied. 

 
SITE HISTORY 
 
31 05/00878/FUL Residential and leisure development including extension of 

existing golf course – Approved January 2006 
 
32 6/02619/MOD Modification of existing consent (05/00878/FUL) (design and 

internal arrangements of steading units, south block only) – Approved 
February 2007 
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33 07/01739/FUL Proposed recreational facilities, including play area and tennis 
courts, 58 no. residential units varying type, including flatted accommodation 
and additional parking facilities – Approved February 2008 

 
34 09/00732/FLL Modification of existing consent (07/01739/FUL) to remove 

condition 23 (holiday occupancy) – Refused 
 
35 10/00367/FLL Erection of 30 residential units (part modification of previous 

consent) – Approved July 2010 (officer recommendation of refusal). 
 

CONSULTATIONS 
 
36 None. 
   
REPRESENTATIONS 
 
37 None. 
 
ADDITIONAL STATEMENTS 
 
38 Environment Statement Not required 
 Screening Opinion Not required 
 Environmental Impact Assessment Not required 
 Appropriate Assessment Not required 
 Design Statement / Design and Access Statement None 
 Report on Impact or Potential Impact None submitted 

 
APPRAISAL 
 
 Existing Condition: 
 
39 The approved houses shall be used solely for holiday accommodation and shall 

not be occupied as the sole or main residence of any occupant to the 
satisfaction of the Council as Planning Authority. 

 
40 The applicant is proposing to delete the holiday occupation condition, however 

no alternative condition has been suggested in the submission.  However, my 
understanding is that the applicant is seeking a similar condition to that 
imposed as condition 24 on consent 10/00367/FLL. 

 
 Condition 24 on Consent 10/00367/FLL 
 
41 The applicant shall submit details of the management/factoring arrangements 

for the development, demonstrating how they will be tied to the existing Mains 
of Taymouth Complex management/factoring arrangements, for the approval of 
the Planning Authority, prior to the occupation of any of the units.  The applicant 
shall demonstrate how the management/factoring arrangements for the 
development shall continue to be tied to the Mains of Taymouth Complex 
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management/factoring arrangements, subject to the approval of this Planning 
Authority. 

  
42 Sections 25 and 37(2) of the Town and Country Planning (Scotland) Act 1997 

require that planning decisions be made in accordance with the provisions of 
the development plan unless material considerations indicate otherwise. The 
adopted development plans that are applicable to this area are the Perth and 
Kinross Structure Plan 2003 and the Highland Area Local Plan 2000. 

 
43 The determining issues in this case are whether: - the development without 

compliance with the existing condition and modification to that specified as 
condition 24 on consent 10/00367/FLL would be consistent with the relevant 
provisions of the adopted Local Plans; or if an exception to these provisions is 
justified by other material considerations. 

 
44 In this case the need to retain the units for the use of holiday occupation 

remains:- 
 

1 to ensure it will comply with the tourism policy in the local plan, effectively 
ensuring there is a wide range of properties available to encourage 
visitors to the Kenmore area. 

 
2 the development was assessed on the basis that the properties are not 

permanent households which would not put pressure upon local services 
that would not normally arise from visitors (if they were assessed as 
permanent households the affordable housing policy and education policy 
would be applicable which would potentially require developer 
contributions). 

 
3 the layout has been assessed as acceptable for holiday occupation thus 

allowing for a reduction in private amenity space and parking standards.  
 
45 If there is no firm control over the occupancy which ensures the retention of the 

units to holiday occupation the application would be contrary to the adopted 
Structure Plan and Local Plan as well as the emerging Local Plan. 

 
46 Although the wording contained within Section 41(1) (a) of the Act appears to 

give absolute discretion to the Local Planning Authority to impose any condition 
as they think fit a substantial amount of case law has evolved where the power 
has not been interpreted as unlimited by the Courts. Limits have been set and 
there are now several possible grounds on which a condition may be 
challenged as being invalid in law. 

 
47 Planning Circular 4/1998 specifies the six tests which a condition should adhere 

to if it is going to be imposed on consent. It should be necessary, relevant to 
planning, relevant to the development to be permitted, enforceable, precise and 
reasonable in all other respects. 
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 Proposed conditions relationship to the six tests: 
 
48 The proposed planning condition is being used to seek agreement via another 

means (namely title deeds/management/factoring arrangements which is the 
private regulation of land). Paragraph 11 of circular 4/1998 advises that it is 
ultra vires to impose a planning condition requiring an applicant to enter an 
agreement. The most appropriate method to restrict the land without the holiday 
occupation condition would be to bind the land through Section 75 of the 
Planning Act. 

 
49 The enforceability or control over the occupation of the properties would appear 

to be transferred and regulated solely by title deeds, thus the Planning 
Authority’s control and regulation will be limited once the title deeds have been 
submitted to and agreed by the Planning Authority. Once control is enshrined in 
the title deeds it would be the benefited proprietor (the developer) who would 
have enforcement rights and in this case, controlling the occupation to holiday 
occupation would not be in their interest. Furthermore, the burden imposed on 
the title deed could be discharged or the burden varied by applying to the 
Lands Tribunal for Scotland and the Panning Authority would appear to have 
little or no control over this matter. 

 
50 The wording of the condition does not provide sufficient control and it is not 

precise. It does not ensure that the properties will only be used for holiday 
occupation; therefore, it would appear that the properties could be used as a 
sole or main residence on a continual basis.  It would also appear from 
discussions with purchasers that the condition which has been imposed at 
Mains of Taymouth has not prevented the units being occupied on a permanent 
basis and the Council as no mechanism available to ensure that they are not 
occupied permanently. 

 
51 Section 42 of the Town and Country Planning (Scotland) Act 1997 enables the 

determination of applications to develop land without compliance with 
conditions previously attached. The legislation specifies that on such an 
application the Planning Authority shall consider only the question of the 
conditions subject to which planning permission should be granted, and if they 
decide that planning permission should be granted subject to conditions 
differing from those subject to which the previous permission was granted, or 
that it should be granted unconditionally, they shall grant planning permission 
accordingly. If they decide that planning permission should be granted subject 
to the same conditions as those subject to which the previous permission was 
granted, they shall refuse the application.  

 
 Other Relevant History 
 
52 Members will be aware of the circumstances relating to the use of an 

occupancy condition on the developments at this site, Taymouth Castle and 
Croft Na Caber (Taymouth Marina). In the case of Mains of Taymouth, the 
occupancy condition was eventually removed after protracted discussions with 
the applicants when the application was considered by this Committee, with an 
officer recommendation of refusal. The decision of Committee was to substitute 
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the condition with condition 24 outlined above and for the reasons outlined 
above this condition has failed to ensure the units will not be occupied on a 
permanent basis. 

 
53 The revised condition was only applied to those units which were located within 

the same site area as a previous consent for holiday development at Mains of 
Taymouth which had been granted consent without a holiday occupation 
condition (05/00878/FUL).  That formed the key basis and reasoning as to why 
the applicant only applied for a revision to the occupancy condition on part of 
the site.  Furthermore it was also indicated by the applicant at that time that the 
intention was to develop this western part of the application site to create the 
funding to allow the eastern part of the site (where the holiday occupancy 
condition remains) to be developed.  The site which is subject to this application 
is located beyond the boundaries of that original site.  As such, it is considered, 
that there is no compelling reason to allow the removal of the occupancy 
condition for these units or any of the other properties located outwith the 
original development area.  Furthermore, as indicated above the wording of the 
condition means that the Council has no control over the occupation of the units 
in any case. 

 
54 No justification has been submitted with the application, although there is an 

awareness of why the removal of the occupancy condition is being sought 
which has been outlined in previous Committee Reports.  The revised 
occupancy condition, which has been operating for part of the Mains of 
Taymouth site, is not preventing the properties from being occupied on a 
permanent basis.  Whilst it is noted that it is the applicant’s intention for the 
properties to be holiday based properties there is now no mechanism in place 
which prevents the units from being occupied on a permanent basis.  This was 
clearly evident during a discussion with the solicitor for the purchaser of one of 
the properties who asked whether her client could occupy the property on a 
permanent basis as that was her client’s intention.  The only answer which 
could be given was that the purchaser would be required to sign up the 
management/title deeds for Mains of Taymouth as required by the condition but 
that there was no mechanism available to the Planning Authority to ensure the 
unit was not occupied permanently.  Therefore to the best of my knowledge the 
property is now being occupied permanently.  As indicated elsewhere in this 
report the occupation of the units permanently puts pressure on local services 
and also results in a proposal being contrary to the Development Plan.  To 
remove the occupancy condition on further units at Mains of Taymouth would 
only serve to exacerbate this situation.  It would also deprive the Council of 
important developer contributions towards affordable housing and education 
provision which would normally be required for permanent housing.  Whilst this 
proposal relates to only four properties in one block of development the same 
argument could be made for the remaining properties which are consented at 
Mains of Taymouth but yet to be constructed.  The removal of the occupancy 
condition on all of these properties would clearly put further pressure on local 
services and result in the development being contrary to the Development Plan. 

 
55 In the case of Taymouth Castle, there was an earlier consent which included 

units in the grounds of the Castle that were not tied by an occupancy condition 
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or indeed to the Estate through management or title deeds. Notwithstanding 
this position, it was considered that a compelling case had been made as part 
of the overall, ongoing development project and in particular, the full restoration 
and bringing back in to viable use this important Category A listed building and 
its designed landscape in addition to all of the economic development benefits. 
 

56 In the case of Croft Na Caber (Taymouth Marina) a similar recommendation to 
that contained in this report was made at officer level, which raised concerns 
regarding the lack of compliance with the Development Plan, impact on local 
services and lack of enforceability of the condition.  Therefore, despite the 
approval of the Taymouth Marina application by the Committee the professional 
judgement made at officer level remains.  

 
Precedent 

 
57 The proposal is to amend the occupancy condition relating to this development 

without any justification would set a dangerous precedent for the remainder of 
Mains of Taymouth and other similar holiday developments in Perthshire. It has 
been clearly demonstrated above that I consider the condition proposed by the 
applicant to be unenforceable and this is evident in practice. Consequently it 
would be similar to having no occupancy condition at all on the consent.  This 
course of action I consider would set a very dangerous precedent for all other 
holiday premises within the boundaries of Perth & Kinross Council and brings 
us into the realms of requiring developer contributions and different standards 
for the units. 

  
LEGAL AGREEMENTS  

 
58 None required. 
 
DIRECTION BY SCOTTISH MINISTERS 
 
59 Under the Town and Country Planning (Development Management Procedure) 

(Scotland)Regulations 2008, regulations 30 – 32 there have been no directions 
by the Scottish Government in respect of an Environmental Impact Assessment 
screening opinion, call in or notification relating to this application. 

 
CONCLUSION AND REASONS FOR RECOMMENDATION 
 
60 Taking account of the assessment above, it is not considered that sufficient 

justification has been provided to allow a departure from the Development Plan 
and the Council’s normal policy approach in respect of holiday accommodation. 
In addition, if the relaxation of the occupancy control is allowed it is likely to set 
an undesirable precedent for the control of other holiday/tourist developments. 
As a consequence, the application should be refused and the existing 
occupancy condition retained to ensure the development complies with the 
current Development Plans and the emerging Local Development Plan. 

 

213



RECOMMENDATION 
 
A Refuse the application for the following reasons:  
 
1 The proposed deletion of the condition does not comply with the appropriate 

tests defined by the courts which are incorporated into Scottish Government 
Circular 4/1998. The deletion of the condition and its replacement with that 
which covers the western half of Mains of Taymouth is therefore ultra varies 
and if applied would not retain sufficient control.  Removal of the existing 
occupancy condition would result in application 07/01739/FUL being contrary to 
the adopted Development Plans and emerging Local Plan. 

 
B JUSTIFICATION 
 

The proposal is contrary to the Development Plan and there are no material 
considerations to justify a departure therefrom. 

 
C PROCEDURAL NOTES 
 
 None. 
 
D INFORMATIVES 
 
 None. 
 
Background Papers: None 
Contact Officer:  John Williamson – Ext 75360 
Date:16 May 2012   
 
 

Nick Brian 
Development Quality Manager 

 
 

 

If you or someone you know would like a 
copy of this document in another language 
or format, (On occasion only, a summary of 

the document will be provided in 
translation), this can be arranged by 

contacting the 
Customer Service Centre 

on 01738 475000 
 

 

 
 

Council Text Phone Number 01738 442573 
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